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The election of Barack Obama in November 2008 was heralded as a 
new beginning for the United States and for institutional governance. 
Americans were growing increasingly weary from two long wars far 
away in Afghanistan and Iraq and from the growing threat of interna¬ 
tional terrorism. Domestically, the nation was experiencing a devastat¬ 
ing economic recession. The housing market bubble popped and the 
credit market crashed, bringing great losses and pain to American 
households. Approximately 11.1 million persons were out of work, 
pushing the national unemployment rate to 7.2 percent and climbing. 1 
Private capital retreated, making it extremely difficult for small busi¬ 
nesses and ordinary citizens to borrow money to finance economic 
projects. Amid this devastation, Americans entrusted their future to a 
47-year-old African American man “with a funny name!” 2 In that sense, 
Obama’s election was also seen as a hopeful sign for improved race rela¬ 
tions and a dialing back of social class and political friction in America 
(Esposito and Finley-Barry 2009). 
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For the U.S. Supreme Court, Obama’s election presented an opportu¬ 
nity to address important legal conflicts. Issues such as protections for civil 
rights and liberties, voting rights, same-sex relationships, religious 
freedom, immigration rights, discrimination, affordable healthcare for 
Americans, and gun rights would likely compete for space on the Court’s 
crowded plenary agenda. Expectations were extremely high for the new 
president; after all, he campaigned on the comforting and unifying themes 
of hope and change and his election marked a significant swing to the left 
from his predecessor, George W. Bush. However, as a former community 
organizer, Obama understood that political and legal change takes time 
and requires diligence and perseverance. But these ideals would be insuf¬ 
ficient. To meet his pressing goals and fulfill campaign promises, Obama 
would also need some luck in the creation of vacancies in the Supreme 
Court, vacancies that he could fill with individuals whose role orientations 
as jurists could support his policy agenda while maintaining fidelity to the 
Constitution and the rule of law. 

In this chapter, we examine Obama’s legacy in the Supreme Court. We 
argue that Obama’s presidency produced a mixed record. He experienced 
both successes and challenges in attempting to shape the Court in his own 
image, but he largely succeeded in using the Supreme Court to secure 
some of his biggest policy victories as president. Ultimately, Obama’s big¬ 
gest and perhaps insufficiently acknowledged success was in slowing down 
the aggressive rightward shift of the Court with his appointment of two 
relatively liberal female justices. These appointees, Elena Kagan and Sonia 
Sotomayor, became effective counterweights to the Court’s conservative 
majority but have not moved the Court dramatically to the left. Moreover, 
analysis of Obama’s judicial legacy would be incomplete without examin¬ 
ing his appointments to lower federal courts. We tackle this aspect of his 
legacy by documenting both Obama’s difficulties in filling these lower 
federal judgeships and his remarkable success in improving descriptive rep¬ 
resentation on the federal bench. 

Our discussion proceeds in four sections. The first section addresses 
Obama’s overall success in the Supreme Court during his two terms as 
president compared to the success of other recent presidents, including 
Reagan, H.W. Bush, Clinton, and W. Bush, and considers Obama’s track 
record of appointments to the lower federal courts. The second section 
examines how Obama’s tenure helped shape the landscape of judicial 
selection to the Supreme Court. We focus on the politics surrounding the 
selection of Justices Sotomayor and Kagan. Most importantly, we examine 
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the President’s failed nomination of Court of Appeals for the District of 
Columbia Chief Judge Merrick Garland to fill the vacancy created by the 
sudden death of conservative icon Justice Antonin Scalia on February 13, 
2016. The political machinations and procedural changes in Senate rules 
prompted by efforts to fill Scalia’s seat have the greatest potential to alter 
the institutional foundations of Senate confirmation of Supreme Court 
nominees for the foreseeable future. In the third section, we analyze 
Obama’s Supreme Court legacy by comparing the performance of 
Obama’s Justices to the performance of the justices they replaced on the 
Court. Most observers, as well as ideologically-based theories of judicial 
behavior, would expect the voting pattern of Obama’s Justices to lean 
heavily in a liberal direction. But does this expectation hold up when sub¬ 
jected to close empirical scrutiny? In the last section of the chapter, we 
analyze some of the big cases and monumental legal issues of the Obama 
Era, focusing on the domestic issues of healthcare, marriage equality, and 
immigration. 


Barack Obama and the Growing Expansion 
of Judicial Power 

Throughout much of American history, the development of constitutional 
doctrine on the relationship between the executive branch and the 
Supreme Court has prized judicial restraint and deference to executive 
authority over judicial activism and policy innovativeness by justices. 
Because ours is a government of separate institutions sharing power, the 
defining feature of the relationship between the Supreme Court and the 
executive branch is a tendency toward deference to the unique constitu¬ 
tional authority and prerogatives inherent in each other. 

The Supreme Court’s role is to “patrol” the boundaries of the 
Constitution as a way of checking the actions of the other branches and 
bringing them into compliance with the Constitution and the rule of law. 
As such, the Supreme Court does occasionally hold the president account¬ 
able by ruling against the executive branch when justices think the presi¬ 
dent, an agency, or official within the administration has exceeded 
allowable constitutional or statutory authority (see, e.g., Youngstown Steel 
Corp v. Sawyer (1957)). However, conventional wisdom holds that presi¬ 
dents usually win in the Supreme Court. For instance, in their analysis of 
federal regulatory commission cases appealed to the Burger Court, Spaeth 


152 I. UNAH AND R. WILLIAMS 


and Teger (1982) reported that the Court supported federal regulatory 
agencies 72 percent of the time (p. 278). Other scholars have reported 
similarly high win rates for executive branch agencies in the 70-85 percent 
range (Canon and Giles 1972; Crowley 1987; Handberg 1979; Sheehan 
1992). In foreign policy, the win rate and hence overall level of deference 
to presidential administrations is decidedly substantial (Breyer 2016; Entin 
2012; United States v. Curtis-Wrijjht Export Corp. 1936). 

This presidential dominance perspective is based on the Court’s histori¬ 
cal tendency to allow a wide berth, greater flexibility, and discretion for 
executive authority when interpreting the meaning of federal statutes and 
their manner of enforcement. That perspective was solidified in the case of 
Chevron v. Natural Resources Defense Council (1984). Over the last four 
decades, however, this tendency toward Supreme Court deference to 
executive authority has decreased as justices have become more assertive 
in their approach to judicial review of administrative and legislative actions. 
The Court is increasingly unwilling to acquiesce to the decisions of federal 
bureaucrats. Instead, the Court is increasingly assuming a more assertive 
(even activist) posture in its dealings with the executive branch, regardless 
of partisan affiliation of the administration in power. As Jeffrey Segal 
noted, “The Court has been striking down cases involving federal agen¬ 
cies, which is unusual given the deference that they are supposed to show 
under Chevron ” (quoted in Roeder 2015). Consequently, one would 
expect the claims and positions of recent presidents, including Obama, to 
have tepid performance in such a reinvigorated Supreme Court. 

The clear implication of this development is that in a wide variety of 
statutory and constitutional areas of policy, the power of the Supreme 
Court has expanded and is continuing to expand in ways unimaginable 
just a few decades ago. Justice Stephen Breyer acknowledged this develop¬ 
ment in his recent book, The Court and the World , which he describes as a 
report from the judicial “front lines” about how things have changed 
regarding the “foreign” aspects of the Court’s docket in the age of global¬ 
ization and international terrorism (Breyer 2016). 

It is within this context of expanding judicial power and the seemingly 
long-term retreat of presidential dominance that we must evaluate 
Obama’s legacy in the Supreme Court. How did President Obama fare in 
the Supreme Court relative to other recent presidents? How successful 
have his appointees been in shaping legal policy in the Court? These are 
certainly interesting and important questions that must be addressed in 
systematic ways, and some scholars have already started the task. In a 
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recent empirical examination of Supreme Court deference to executive 
authority, Eric Posner and Lee Epstein used a database of 3783 Supreme 
Court cases that concerned American presidents from 1932 to 2016 
(Posner and Epstein 2018). These cases are deemed to be of interest to 
presidents because they involve either an executive branch official or fed¬ 
eral agency as a direct party. 

If, as we indicated, the strategy of the Court has changed from defer¬ 
ence to a more assertive posture, then one cannot expect any modern 
president to fare too well in any judicial system where justices enjoy the 
constitutional protections of judicial independence. Indeed, this is exactly 
what Posner and Epstein reported in their examination of presidential suc¬ 
cess rates in the Supreme Court. According to Posner and Epstein (2018), 
presidential dominance in the Supreme Court ended during the Reagan 
administration. While the average win rate is 65 percent for all presidents 
from 1932 to 2016, Ronald Reagan proved to be the most successful of 
recent presidents, with a win rate of approximately 7 6 percent. Interestingly, 
win rates have declined steadily for every subsequent president since 
Reagan, culminating with Obama, who clocked in with a win rate of just 
over 50 percent (Posner and Epstein 2018, pp. 845-846). The expecta¬ 
tion is that this trend will continue, suggesting that there is turbulence 
ahead for President Donald Trump. 

Several factors potentially account for this development, including ide¬ 
ological incongruence between the Court and the president and the pos¬ 
sibility that federal agencies are overreaching. However, we agree with 
Posner and Epstein that one empirically plausible reason is the growing 
specialization of the Supreme Court bar rather than executive overreach 
or ideological differences between the Supreme Court and the president 
(Posner and Epstein 2018). Scholars often attribute presidential success in 
the Supreme Court to the influence of the U.S. Solicitor General (SG), 
the administration’s chief representative before the Supreme Court. Many 
scholars have documented the greater success the SG achieves relative to 
other litigants as both direct party and as an amicus participant (Black and 
Owens 2011; Salokar 1992; Segal 1990). Some researchers attribute this 
success to the SG’s status as the ultimate repeat player (McGuire 1995, 
1998) and the privileged position the SG occupies before the Court, 
where the SG provides credible information and arguments to the justices 
and serves, in effect, as a “tenth justice” (Caplan 1987; Pacelle 2003). 
However, this repeat player advantage is challenged by the emergence of 
an elite Supreme Court bar, a select group of highly influential lawyers, 
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many of whom are former SGs, department of justice officials, and 
Supreme Court law clerks. These elite members of the Supreme Court bar 
achieve greater success than other private attorneys in getting their clients’ 
certiorari petitions accepted, and rival the SG in winning before the Court 
(McGuire 1993; Biskupic et al. 2014). 

It would be altogether myopic and misguided to view Obama’s rela¬ 
tively low win rate as evidence that he lacked success in the Supreme 
Court, as some commentators have come to believe (see Shapiro 2016). 
Instead, the relatively low win rate should be considered a byproduct of 
larger trends in the United States and worldwide, including the global 
expansion of judicial power (Tate 1995), the acceptance of legal realism by 
jurists (Gibson and Caldeira 2011), and the global judicialization of poli¬ 
tics (Hirschl 2011). Legal realism, for example, dictates that Supreme 
Court justices vote their sincere preferences in most legal conflicts. Under 
this principle, judging is not value-free. Rather, it is preference-based 
(Segal and Spaeth 2002; Unah and Hancock 2006). Private lawyers in 
boutique law firms that specialize in Supreme Court advocacy understand 
this reality all too well and construct their arguments to profit from the 
pull of legal realism. 

When it comes to the Supreme Court and the Obama Administration, 
we can surmise that where justices stand on the cases and controversies 
involving the administration depends largely on their ideology. Most con¬ 
servatives in the right wing of American politics detested Obama’s pro¬ 
gressive policies, especially those Tea Party conservatives who listened to 
right-wing talk radio and its constant drumbeat of negativity toward 
Obama and his actions as president (see Bullock and Hood 2012; Maxwell 
and Parent 2012). Likewise, the Supreme Court, as a reflection of the 
American polity, was highly polarized along ideological lines during the 
Obama Era, with some legal news reporters and analysts proclaiming the 
Roberts Court as “the most conservative in decades” (Liptak 2010) and as 
the most polarized in recent memory (Whitehouse 2015). Interestingly, 
the ideological polarization in the Court does mirror polarization in the 
body politic. As Dahl (1957) reminded us, the Supreme Court is a majori- 
tarian institution whose decisions reflect prevailing governing majorities 
and hence the psyche of the American people. Therefore, it should surprise 
no one that Obama would enjoy a relatively low win ratio in a Supreme 
Court that is highly polarized and significantly more conservative than his 
administration. Evidence of this ideological incongruence is displayed in 
Fig. 1. Using data from Bailey (2013), we plot the ideal point estimates of 
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Year 


Supreme Court median - President 

Senate median -- House median 


Fig. 1 Ideology of Congress, the Supreme Court, and the President (1950-2011) 

ideology for the Supreme Court, president, and congressional medians. 
During the first three years of the Obama presidency (2009-2011), the 
Supreme Court was clearly more conservative than the President. 

Another possible explanation for the low win rate is that Obama did 
not prioritize the judiciary as the venue to bring about profound and last¬ 
ing policy changes. As such, he was less aggressive in pursuing wins in the 
Supreme Court than he could have been. This comports with Obama’s 
credo that the electoral process, not the halls of justice, is where lasting 
policy change must be derived. As a senator, Obama explained his disillu¬ 
sionment with using the courts to achieve social change: “I wondered if, 
in our reliance on the courts to vindicate not only our rights but also our 
values, progressives had lost too much faith in democracy” (Obama 2006, 
as quoted in Toobin 2012, p. 27). According to Jeffrey Toobin (2012), 
Obama’s unease with using the courts for social change came early on as a 
state legislator when he analyzed the implications of the Supreme Court’s 
decision in San Antonio School District v. Rodriguez (1973). It was the case 
that motivated Obama to think seriously about staying in and using poli¬ 
tics to achieve social change, especially with respect to redistribution and 
wealth inequalities, which courts are ill-equipped to address (Toobin 
2012, p. 32). In Rodriguez , the Court decided 5 to 4 that there is no 
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constitutional guarantee for equal funding of public education within the 
same state, ignoring the reality of pervasive resource inequality in American 
primary and secondary schools, which rely heavily on property tax receipts. 
Respondents in the case were advancing claims that they thought, if left 
unaddressed, would exacerbate economic and racial inequality. During an 
interview with a local Chicago public radio station in 2001, Obama 
described the Rodriquez decision by saying the Court “basically slaps 
those kinds of claims down” because “the institution just isn’t structured 
that way” (quoted in Toobin 2012, p. 32). 3 Jeffrey Toobin (2012) 
described the “Obama credo” as follows: 

To [Obama], the courts were (or should be) static in their protection of basic 
rights, but he was not going to push judges and justices to create new ones. 

In this way, Obama differed from both liberal heroes like Thurgood Marshall 
and conservative icons like Antonin Scalia; they believed the courts could 
deliver social change. Obama did not, and this diffidence about the role of 
the courts shaped his professional life and, later, his presidency, (p. 32) 

Today, some scholars continue to attribute pervasive and growing class 
inequality in the United States partly to the Court’s decision in Rodriguez 
and its failure to level the playing field regarding school funding and the avail¬ 
ability of educational opportunity for all of America’s children (Stone n.d.). 

Moreover, Obama has been criticized for being too slow and not suf¬ 
ficiently aggressive in filling federal judgeships (Savage 2012) and for not 
fighting hard enough to fill the vacancy created by Scalia’s death. In his 
defense, Obama did face, for most of his tenure, a highly unified, uncoop¬ 
erative, and recalcitrant Congress, with a House and Senate 4 controlled by 
Republicans whose leadership had conspired to mount an unyielding 
opposition to each of the President’s policy moves right from the genesis 
of his administration. Figure 2 shows the number of federal district and 
appellate court vacancies in December of each year of the Bush and Obama 
presidencies. 5 Year 0 refers to the December of the year prior to each presi¬ 
dent’s first year of office, December 2000 and December 2008 for Bush 
and Obama, respectively. Year 1 refers to December 2001 for Bush and 
December 2009 for Obama. The figure partially corroborates the criticism 
that Obama was relatively less successful at filling federal judgeships. 
Compared to Bush, Obama consistently faced a higher number of federal 
district court vacancies; this demonstrates a lack of urgency in filling those 
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Article III Vacancies under Bush and Obama in December 

100- 



YearO Year 1 Year 2 Year 3 Year 4 YearS Year 6 Year 7 Year 8 


December of Year 

• • • • Obama Courts of Appeals Obama District Courts-Bush Courts of Appeals 

— • Bush District Courts 

Fig. 2 District and appellate court vacancies under Bush and Obama 

judgeships, particularly when Democrats had majority control of the 
Senate until 2015. Moreover, the sharp uptick in vacancies in Obama’s 
final year speaks to the recalcitrance of Senate Republicans in confirming 
Obama’s nominees, usually by withholding blue slip approval 6 in hopes of 
keeping the seat vacant (Slotnick et al. 2017; Wheeler 2017; Feinstein 
2017). In contrast, the number of appellate court vacancies during the 
Obama presidency was comparable to those seen during the Bush years. 

Perhaps most interestingly, Slotnick et al. (2017) note that at the end 
of the Obama presidency, almost half of the 99 Article III court vacancies 
were without a nominee. Moreover, more than 70 percent of the vacancies 
without a nominee were in states with at least one Republican senator. 
This suggests that Obama was discouraged by the blue slip approval pro¬ 
cess, which Republican senators used as a powerful tool to stymie Obama’s 
judicial nominations. 

Obama did achieve greater success in seeing his lower court nominees 
confirmed when Democratic Senate Majority Leader Harry Reid initiated 
the nuclear option for lower federal judicial nominations in November 
2013. This unprecedented action was undertaken in reaction to Republican 
obstructionism. By invoking the nuclear option, the Senate was able to 
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Percentage of Lower Court Nominees Confirmed 
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Fig. 3 Percentage of Obama’s lower federal judicial nominees confirmed. 
(Source: Slotnick et al. 2017) 


approve judicial nominees with a bare majority vote. However, Obama’s 
success rate plummeted when the Senate reverted to Republican control 
during Obama’s final two years in office. Indeed, the confirmation process 
for lower court nominees essentially shut down with the nomination of 
Merrick Garland to fill Antonin Scalia’s seat (Slotnick et al. 2017). Figure 3 
shows the percentage of Obama’s district and appellate court nominees 
confirmed by the Senate from the lllth-114th Congresses (2009-2016). 7 

Ultimately, Slotnick, Schiavoni, and Goldman find that while Obama 
was criticized for his inability to see his lower court judges confirmed, he 
did prioritize the selection of diverse judicial nominees, as more than 60 
percent of his confirmed nominees were women, racial minorities, or 
openly gay. Indeed, Obama outpaced all recent presidents in the percent¬ 
age of female and minority judges appointed to the federal judiciary. More 
than 40 percent of Obama’s district and appellate court appointees were 
women, and almost 20 percent were African American. In comparison, 
women were less than 30 percent of Clinton’s appointees and just over 20 
percent of George W. Bush’s appointees. African Americans constituted 
about 17 percent and 8 percent of Clinton and Bush’s appointees, respec¬ 
tively. Obama’s appointments of Hispanic Americans also exceeded those 
of previous presidents. 
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In sum, Obama’s prioritization of diversity in appointments to the dis¬ 
trict and appellate courts has important consequences for descriptive rep¬ 
resentation in the judicial branch. From the time Obama took office in 
2009 to the time he left in 2017, the percentage of women judges in U.S. 
district courts increased by 17.5 percent and by 20 percent in federal 
appellate courts. Moreover, the percentage of African Americans in the 
Court of Appeals increased by 50 percent, while the percentage on the 
district courts increased by 11.8 percent (Slotnick et al. 2017). This is a 
laudable legacy that is bound to enhance the judicial process and expand 
the boundaries of legal interpretations of law. 

Ultimately, the Republican Party’s primary governing objective during 
the Obama years was, in the words of Senate Majority Leader Mitch 
McConnell (R-KY), “to make Barack Obama a one-term President” and 
to just say no to each of his policy proposals (Frontline 2013). While 
Obama went on to win a second term, the hostility of House and Senate 
Republicans did significantly stifle Obama’s policy pursuits and help 
explain why he reverted to using his executive powers and “bureaucratic 
bulldozing rather than legislative transparency” to achieve many of his 
pressing policy goals (Applebaum and Shear 2016). During his 2014 State 
of the Union address, Obama responded to Republican obstruction by 
saying, “Whenever I can take steps without legislation to expand opportu¬ 
nity for more American families, that’s what I’m going to do.” 8 That is 
what he did. 


Obama and the Landscape of Judicial Selection 
to the Supreme Court 

Every American president relishes an opportunity to place his administra¬ 
tion’s imprimatur on the Supreme Court through the appointment of 
justices. The creation of vacancies in the Supreme Court is a rare and ran¬ 
dom event. Empirical research suggests that a new vacancy is created in 
the Court every 22 months (Dahl 1957). There is an element of luck 
involved in accounting for why some presidents are blessed with more 
vacancies (e.g., Ronald Reagan) than others (e.g., Jimmy Carter). 
However, when a vacancy does arise, it takes commitment and dedication 
for the president and the candidate to navigate the political storms that 
often accompany modern Supreme Court nominations. An appointment 
to the Supreme Court establishes an opportunity for a long-term legacy 
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for the president. For this reason, presidents take appointment to the 
Supreme Court more seriously than they do other appointments. President 
Obama was fortunate to have three vacancies during his two terms. 

The retirement of Justice David Souter in 2009 soon after Obama’s 
election presented the new president with a golden opportunity to place 
his ideological stamp on the Court. Obama quickly nominated Sonia 
Sotomayor of New York to replace Souter. Sotomayor was confirmed by a 
vote of 68 to 31, not exactly smooth sailing but quite a respectable level 
of support across the two political parties. The vote differential betrays the 
level of ideological conflict surrounding the nomination. Even though 
most Republicans spoke glowingly about Sotomayor’s storied background 
and her 27 years of experience as a federal judge, including 11 years on the 
Court of Appeals for the Second Circuit, only 9 Republican senators ulti¬ 
mately voted for her confirmation, providing evidence that sharp disagree¬ 
ments between the political parties remain a fixture of Supreme Court 
confirmations. 

Sotomayor’s appointment was historic. She is the first Hispanic to serve 
on the Supreme Court and the third woman to do so. As such, Sotomayor’s 
appointment is a key Obama legacy. Her background as the daughter of 
poor Puerto Rican parents and her reputation as a hard worker and a dili¬ 
gent exponent of the law meant broad support, even among many of the 
Republican senators who ultimately voted against her. Senators often have 
multiple reasons for not voting to support a judicial nominee. For exam¬ 
ple, they must consider how a yea vote might be perceived by constituents 
and by potential electoral opponents. In the case of Sotomayor, some 
senators had expressed concern that she would be biased as a Supreme 
Court justice based on a statement she made during a public lecture at the 
University of California, Berkeley School of Law: “I would hope that a 
wise Lutina woman with the richness of her experiences would more often 
than not reach a better conclusion than a white male who hasn’t lived that 
life” (Sotomayor 2002). 

We think that a more important reason why many Republicans failed to 
support Sotomayor is that the National Rifle Association (NRA), at Senate 
Majority Leader Mitch McConnell’s request, had announced to senators 
that the organization would “score” the Sotomayor confirmation vote in 
its rating of senators (Washington Post 2009). It was the first time the 
NRA used a Supreme Court confirmation vote in its gun-support rating, 
and it was a direct threat to Republican senators who receive significant 
support from the organization (Greenhouse 2012). 9 For Republican 


THE LEGACY OF PRESIDENT OBAMA IN THE U.S. SUPREME COURT 161 


senators, a vote for Sotomayor would surely lower their NRA rating and 
conservative credentials and harm their reelection prospects. Strategically, 
then, if Senate Republicans could vote nay and still see Sotomayor con¬ 
firmed, it was the way to go. 

Of the many questions asked during Senate debate on the Sotomayor 
nomination, Senator John Kerry (D-MA) asked the most pertinent one 
for our purposes: “What direction will this nominee take the Supreme 
Court?” (Goldstein and Kane 2009). Kerry answered his own question: “I 
have concluded that she is someone with whom our rights and freedoms 
are safe.” In the next section of the chapter, we bring some empirical evi¬ 
dence to bear on this question by comparing the voting behavior of Justice 
Sotomayor with that of her predecessor, Justice David Souter. 

Barack Obama’s Supreme Court vacancy fortunes increased when 
Justice John Paul Stevens (a 1975 Ford appointee) announced in April 
2010 that he intended to retire at the end of the term after 35 years on the 
Court. Justice Stevens was known generally as a leader of the liberal wing 
of the Court even though he was appointed by a Republican president. He 
was also a vociferous defender of abortion rights. Moreover, he favored 
expanding protections for LGBT people, restricting the availability of the 
death penalty, and ensuring a robust role for judges in interpreting the 
nation’s laws and curbing executive power. As the most senior Associate 
Justice who, by his seniority, speaks after the Chief Justice and assigns the 
majority opinion writer when the Chief Justice votes in the minority, 
Stevens’s departure was sure to affect the internal workings of the Court. 
The President praised Justice Stevens and said he would move quickly to 
nominate an individual who possesses “an independent mind, a record of 
excellence and integrity, a fierce dedication to the rule of law and a keen 
understanding of how the law affects the daily lives of the American peo¬ 
ple” (Barnes 2010). 

As many informed observers expected, Obama nominated his SG, 
Elena Kagan, a former Harvard Law School Dean, to fill the vacancy. It 
would be his second consecutive female nominee to the Supreme Court. 
The nation had never witnessed such a development before. Indeed, the 
President had already changed the history books when in 2008 he named 
Kagan to be SG. No woman in American history had ever served in this 
important federal government role. The SG is the most important govern¬ 
ment lawyer, representing the federal government before the Supreme 
Court, screening federal government cases, and preparing them for appeal 
to the Supreme Court. As such, the tenor of the relationship between the 
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executive branch and the Supreme Court often rests on the SG’s shoul¬ 
ders. Kagan’s Senate confirmation was relatively smooth as she faced little 
serious opposition from Republicans, although some Republican senators 
were concerned about her lack of prior experience as a judge. We address 
Kagan and Sotomayor’s impact on the Court in the next section by con¬ 
sidering their liberalism compared to their predecessors’ (Justices Souter 
and Stevens) as a way of assessing what direction they are taking the 
Supreme Court. 

We now turn to the failed nomination of D.C. Circuit Chief Judge 
Merrick Garland following the death of Justice Scalia. The presidential 
election campaign was in full swing when Scalia died in February 2016. 
The Senate was still controlled by Republicans and their concern was the 
critical nature of this vacancy. If Obama nominated successfully, this would 
shift the ideological balance of power in the Court from conservative to 
liberal. The stakes were unusually high. As such, it was going to be an 
uphill battle for Obama to get any nominee confirmed for Scalia’s seat no 
matter how qualified or how moderate. 

Obama nominated the well-qualified and ideologically moderate 
D.C. Circuit Chief Judge Merrick Garland. Prior to the nomination, 
Obama had sought the advice of Senate leaders, including conservative 
leaders, for an “appropriate” candidate. For Republican leaders, an appro¬ 
priate candidate in a Democratic administration would be a moderate 
jurist they could tolerate. Several longtime GOP members of the Senate 
Judiciary Committee had actively and publicly lobbied for Garland’s selec¬ 
tion in the past (Memoli and Mascaro 2016). Yet Senate Majority Leader 
Mitch McConnell (R-KY) and other key Republicans registered their 
opposition right after Garland’s nomination by invoking the so-called 
“Biden Rule” 10 to block his confirmation. 

The Biden Rule was never an institutional rule but an opinion of one 
individual senator. It came from a floor speech that then Senate Judiciary 
Committee Chairman Joe Biden (D-DE) gave in 1992 urging President 
George H.W. Bush not to nominate someone if a vacancy should open in 
the summer before the upcoming presidential election. Biden further 
implored the judiciary committee to not hold hearings should a nomina¬ 
tion be made under the circumstance. The speech was not a widespread 
norm, let alone proposed as a rule, and it was never voted on; it was but 
one single senator’s opinion and there was no standing nominee at the 
time (see Emery 2016). Of course, in organizational behavior, norms can 
rise to the level of institutional rules without a formal vote. The invocation 


THE LEGACY OF PRESIDENT OBAMA IN THE U.S. SUPREME COURT 163 


of the “Biden Rule” was a rhetorical tactic by Senate Republicans to justify 
their Garland blockade. An impending election had never stopped the 
Senate from considering a nominee for the Supreme Court before. 11 While 
Republicans were using the election as an excuse to deny the President 
one more appointment to the Supreme Court, they were within their con¬ 
stitutional right to do so under Article 2, Section 2 of the U.S. Constitution, 
but it was constitutionally unwise and highly problematic. 

It seems obvious that Republicans in the Senate used the presidential 
election as a ploy to deny Obama a third appointment to the Supreme 
Court. The Appointment Clause of the Constitution states, “The presi¬ 
dent ... shall nominate, and by and with the Advice and Consent of the 
Senate, shall appoint judges of the supreme Court.” The nation has only 
one president at a time. The incumbent has the constitutional authority 
under Section 2 to nominate an individual to fill a vacancy in any federal 
court. The Constitution did not require that during an election the Senate 
must or should suspend consideration of judicial nominees for any reason, 
let alone convenience. Obama nominated Merrick Garland in March of 
2016, eight months before the presidential election vote was to be held on 
November 8. Historically, it takes about two weeks for the Senate to con¬ 
firm nominees to the Supreme Court, although in recent years it has taken 
much longer as the loss of comity has become the currency of Capitol Hill 
(Shipan and Shannon 2003). If the Republican majority in the Senate had 
even a modicum of desire to consider Garland’s nomination, there was 
ample time to hold hearings and an up or down vote on the nomination 
before senators returned to their districts to campaign for reelection. 

The last time any Supreme Court nominee was considered for confir¬ 
mation during a presidential election campaign was 1988 when then Vice 
President George H.W. Bush ran against Massachusetts Governor Michael 
Dukakis. President Ronald Reagan successfully appointed Anthony 
Kennedy that year after two earlier nomination attempts failed (Robert 
Bork and Douglas Ginsburg). Kennedy’s nomination was confirmed by a 
Democratic-controlled Senate. However, in the intensely polarized 
Obama Era, Republicans were in charge and in no mood to return the 
favor. Indeed, the index of obstruction and delay in Senate processing of 
federal judicial nominees reached the maximum score of 1.00 (or com¬ 
plete obstruction) in Slotnick, Schiavoni, and Goldman’s obstruction and 
delay scale (2017, 379). 

While the stakes for any Supreme Court nomination are always high, in 
the case of Judge Garland they were even more so; it was a critical 
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nomination (Ruckman 1993). Replacing Scalia with a Democratic appoin¬ 
tee would shift the ideological center of gravity in the Supreme Court 
from conservative to liberal. Not a single hearing was convened to con¬ 
sider Garland’s nomination, and the nomination expired when Donald 
J. Trump won in the Electoral College and was sworn in as President 
despite losing the popular vote by close to 3 million votes (CNN 2016). 
Trump would go on to nominate Tenth Circuit Appellate Judge Neil 
Gorsuch, who faced vociferous opposition from Senate Democrats, who 
remained in the minority. Traditionally, Senate rules require a positive vote 
of 60 senators to end a filibuster and confirm a nominee for the Supreme 
Court, but there were only 52 Republicans in the Senate in 2017. Without 
this rule, only a bare majority of 51 senators would be required. Thus, 
Senate Republicans invoked the so-called nuclear option 12 to confirm 
Gorsuch, meaning they had to suspend indefinitely the rule requiring 60 
senators to confirm a Supreme Court nominee. This represents a signifi¬ 
cant structural change in the confirmation process that both parties may 
come to regret because it will be easier for all future Supreme Court nomi¬ 
nees, including ideological extremists, to be confirmed by the Senate (pro¬ 
vided the Senate is ideologically aligned with the president). 


The Influence of Obama Justices 
in the Supreme Court 

Since the Supreme Court sits atop the American judicial system, justices 
review cases involving all aspects of the Constitution and federal laws. In 
this section, we evaluate whether and how Obama’s two appointees, 
Sotomayor and Kagan, are shaping the direction of the Court and, if so, 
in which policy areas the influence is most prominent. We proceed by com¬ 
paring the liberalism of these justices with that of their immediate prede¬ 
cessors. For Sotomayor, we examine a period of eight terms; for Kagan, we 
analyze seven terms, starting from when the justices joined the Court. For 
their predecessors, Souter and Stevens, we examine their last eight and 
seven terms, respectively, to determine their patterns of liberalism. 

Figure 4 shows the voting patterns of Obama’s appointees compared to 
their immediate predecessors. The data are from the Supreme Court 
Database (Spaeth et al. 2017). The pie charts suggest that Obama Justices 
and their predecessors are remarkably alike in their overall voting patterns. 
Both Sotomayor and Souter voted in a liberal direction approximately 
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Fig. 4 Comparing Obama justices to their immediate predecessors, (a) Percentage 
of total votes-Sotomayor (b) Percentage of total votes-Souter (c) Percentage of 
total votes-Kagan (d) Percentage of total votes-Stevens 

61 percent of the time. Thus, these justices are virtually carbon copies of 
each other for the period examined, even though they were appointed by 
ideologically dissimilar presidents. 13 A two-sample difference of propor¬ 
tions test reveals that the liberal voting percentages of the two justices are 
not statistically distinct. However, we found a small but statistically signifi¬ 
cant difference in the liberalism of Justices Kagan and Stevens. Justice 
Kagan voted liberally 59 percent of the time whereas Justice Stevens voted 
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liberally 66 percent of the time. This statistically significant difference sug¬ 
gests that Justice Stevens was moving the Court in a more progressive 
direction during his last seven terms on the Court than was Justice Kagan 
during her first seven terms on the Court. 14 

We now dig deeper into the voting patterns of these justices across a 
range of specific policy areas to unmask any potentially meaningful differ¬ 
ences. We follow the main issue designations in the Supreme Court data¬ 
base. As shown in Fig. 5, out of the 11 issue areas identified by Harold 
Spaeth, we find no statistically significant difference in the voting behavior 
of Justices Sotomayor and Souter in any substantive issue area. 15 In many 
of these issue areas, Sotomayor and Souter demonstrate similar levels of 
liberalism. The largest difference occurs in individual privacy, where 
Sotomayor appears much more conservative than Souter. However, the 
difference is not significant at the conventional level. 

In Fig. 6, we present a similar analysis comparing Kagan and Stevens. 
We find only one issues area, criminal procedure, where Justice Kagan is 
making a statistically significant difference when compared to her immedi- 
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Fig. 5 Sotomayor vs. Souter - percent liberal decisions 
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Fig. 6 Kagan vs. Stevens - percent liberal decisions 


ate predecessor. In this area, Justice Kagan is voting in a more conservative 
fashion than did Justice Stevens. In the remaining ten issue areas, we find 
no difference between the two justices. We must recognize that the spe¬ 
cific legal issues being decided are likely quite different, as is the timing. 
For example, privacy issues that a liberal justice might have no difficulty 
finding intrusive might be tougher many years later because of widespread 
social acceptance of technological intrusions into individual privacy. 

Our analysis indicates that Justice Kagan is not as liberal or as progres¬ 
sive on most issues as some, including perhaps President Obama himself, 
might have thought. This is an interesting finding for which there are sev¬ 
eral possible interpretations. First, Obama might have misjudged the extent 
of Kagan’s liberalism, thinking she is more liberal than she really is. The fact 
that she has never been a judge could have made a true assessment of her 
liberalism more difficult. A second possibility is that Obama is a pragmatist 
who understands that Kagan is not the most liberal individual he could 
have appointed and as such would not be surprised by her moderate voting 
record. Third, we can surmise that Justice Kagan is merely exercising her 
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independent judgment and voting where the law takes her. Research on 
small group dynamics suggests that it is easy for group members to influ¬ 
ence each other’s thinking (Eisenstein et al. 1988). This raises the possibil¬ 
ity that Justice Kagan is being influenced by her conservative colleagues 
more than her predecessor was influenced by his. After all, Kagan main¬ 
tained a very strong friendship with Justice Antonin Scalia when he was 
alive. For instance, they went hunting together on numerous occasions and 
Kagan publicly expressed her admiration for Scalia’s wit and persona, say¬ 
ing that she learned “a lot” from Scalia about how to be a judge. 16 Indeed, 
if such influence exists, it does not appear to have come only from Justice 
Scalia. As Table 1 shows, she voted with Scalia 54 percent of the time, 
Roberts 50 percent of the time, and Kennedy 59 percent of the time. The 
comparable figures for Sotomayor are less indicative of influence. 

Finally, on the question of whether the Obama Justices are having an 
impact on the Supreme Court, we examine opinion-writing patterns. 17 
The architecture of opinion assignment in the Supreme Court dictates 
that the Chief Justice designates who writes the majority opinion if the 
chief votes in the majority. Otherwise, the most senior associate justice in 
the majority assigns the majority opinion author. Importantly, the opinion 
writer exercises a great deal of agenda control over the content and struc¬ 
ture of the opinion. Thus, we can also rely on majority opinion output in 
specific areas as another way of gauging the type of impact Obama’s 
justices are having on the Court. 

From the analysis presented in Fig. 7, Sotomayor wrote significantly 
more opinions and is therefore having a greater impact in matters con¬ 
cerning attorney claims compared to Souter. In Fig. 8, we show that 
Justice Kagan also wrote significantly more opinions than Stevens in the 
area of attorneys. However, no other statistically significant differences 
emerge from the analysis. 18 

Finally, we examine voting agreement scores to determine the extent to 
which Obama Justices are voting in line with the conservatives on the 
Court. This will also help us determine which of the two Obama appoin¬ 
tees is more liberal overall. We look at the 2013-2014 term. We find that 
Justice Kagan voted with conservative justices at a proportionally higher 
level than Sotomayor. Therefore, we conclude that while both justices are 
having an impact on the Court, Sotomayor’s is a more liberal impact than 
Kagan’s. In the next section we examine some key cases decided by the 
Supreme Court during Obama’s tenure. 
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Big Cases, Big Issues, and the Obama Presidency 

The Supreme Court found itself in the thick of many prominent issues 
during the Obama Era. For example, Obama had bet his entire presidency 
on the seminal issue of healthcare reform. He sidestepped other legislative 
priorities, including immigration, climate change, and energy, to focus his 
legislative resources on reforming America’s crumbling healthcare system. 
Whereas Democrats in Congress supported his efforts, Republicans 
opposed him at every step of the way, claiming that the proposed reform 
effort is a jobs killer, too expensive, and ineffective at slowing down 
healthcare costs. American presidents as far back as Teddy Roosevelt have 
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tried to reform the healthcare system without success, with the last valiant 
effort launched by Bill Clinton also a failure. Many doubted that Obama 
would be successful, yet he persevered. The Patient Proteetion and 
Affordable Care Aet (aka Obamacare) passed in March 2010 without a 
single Republican vote. 


Obamacare: The Case , Legislative Legacy, and Court Legitimacy 

Among the most popular provisions of the law are that: (1) no one will be 
denied health insurance because of a preexisting condition, (2) parents can 
retain their young adult children on their health insurance until age 26 
unless they are married, and (3) states can rely on federal subsidies to pro¬ 
vide expanded Medicaid coverage for their poorest citizens and the elderly. 
The most controversial provision was the individual mandate, which 
requires individuals to buy health insurance or pay a fine. It was included 
to overcome free-rider problems. Soon after the law’s passage, attorneys 
general from several conservative states joined different lawsuits challeng¬ 
ing the new law. The lead case in the Supreme Court was National 
Federation of Independent Business v. Sebelius (2012). For conservatives, 
the primary issue with the law was clearly the individual mandate. They 
argued that this provision means that the federal government is forcing 
people to buy a product or else pay a tax, and that this was government 
overreach in violation of the interstate Commerce Clause and the 
Necessary and Proper Clause of the Constitution. The individual mandate 
was a significant departure from previous actions of the federal govern¬ 
ment under the Commerce Clause. Another key issue in the case was that 
of severability, whether to strike down the entire law including all its good 
features or strike down only the unsavory individual mandate. 

At conference the justices were split, with four (conservatives) to strike 
down and four (liberals) to affirm the law. Chief Justice John Roberts 
became the deciding vote. He authored the opinion upholding the law as 
constitutional. Specifically, the individual mandate was upheld as a tax that 
Congress can impose under its expressed taxing authority in Article 1 
Section 8 rather than a fine under the Commerce Clause or the Necessary 
and Proper Clause of the Constitution. Roberts’s opinion did not uphold 
the individual mandate under the Commerce Clause because the majority 
concluded it was not a valid use of Congress’s power to regulate interstate 
commerce. Instead, Roberts located the individual mandate’s constitu¬ 
tional authority under the congressional power to impose taxes. As such, 
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Congress had not contravened its constitutional authority under Article 1 
of the Constitution. It was a monumental decision that salvaged Obama’s 
major legislative victory, and the President was reelected to the chagrin of 
Republicans. However, while Roberts’s opinion was met with widespread 
criticism from conservatives, particularly over his invocation of Congress’s 
taxing and spending power, 19 Toobin (2012) argues that his vote and 
opinion were “acts of strategic genius” (p. 295) that limited the scope of 
federal authority under the Commerce Clause and effectively removed the 
Supreme Court from the larger Democratic agenda. We hasten to add that 
Roberts was likely influenced by his concern for the Court’s perceived 
legitimacy. The Chief Justice is very protective of the Court’s public image 
and he, perhaps more than any other justice, was no doubt aware of the 
social and political implications for the Court of striking down the 
Affordable Care Act. 

Subsequent litigation on Obamacare involved federal subsidies in the 
form of tax credits issued to individuals who cannot afford to buy their 
own health insurance. In King v. Burwell (2015), the Court reaffirmed 
the Affordable Care Act, ruling that the law authorizes federal tax credits 
for eligible Americans living not only in states with their own exchanges 
but also in the 34 states with federal marketplaces. Once again, Chief 
Justice Roberts came to Obama’s rescue and authored the majority opin¬ 
ion preventing millions of Americans from losing healthcare coverage. 

In terms of immediate impact, healthcare was the biggest policy issue the 
Court tackled, but it was certainly not the only significant issue. The issue 
of marriage equality was also momentous, as the Court issued two land¬ 
mark decisions in Ob ergefell v. Hodges (2015) and United States v. Windsor 
(2013) during the Obama presidency. While the Court’s decision in 
Ob ergefell granted same-sex couples a fundamental right to marry, we focus 
on United States v. Windsor due to its implications for separation of powers, 
executive power, and the president’s right not to defend a federal law. 


United States v. Windsor: Separation of Powers, 

Standing, and Equal Protection 

Same-sex couple Edith Windsor and Thea Spyer married in Canada but 
settled in New York. When Spyer died in 2009, she left her estate to 
Windsor. However, because Windsor did not meet the definition of spouse 
under Section 3 of the 1996 federal Defense of Marriage Act (DOMA), 
she could not claim the estate tax exemption for surviving spouses, even 
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though her marriage was recognized by the State of New York. Thus, a 
federal estate tax of approximately $363,000 was levied against Windsor. 
After the IRS denied her request for a refund, Windsor sued on grounds that 
DOMA violated her right to equal protection under the law (Funk 2014). 

Congress passed DOMA following a Supreme Court of Hawaii opinion 
that the state’s prohibition on same-sex marriages might constitute a viola¬ 
tion of the state constitution’s equal protection clause (Tipler 2013). 20 In 
enacting the law, members of Congress argued that if Hawaii or other states 
legalized same-sex marriage, the Full Faith and Credit Clause of the 
U.S. Constitution would require other states to recognize those marriages 
(Singer 2005). While Section 2 of DOMA direcdy addressed this concern by 
assuring states that they need not recognize same-sex marriages from other 
states, it was Section 3 of the law that proved the most controversial. Section 
3 specified that marriage is defined as a legal union between one man and 
one woman. This meant that same-sex spouses were not eligible for the same 
federal marriage benefits provided to married heterosexual couples. 21 

Both the George W. Bush and Clinton Administrations defended 
DOMA’s constitutionality in court, but the Obama Administration 
reversed course. In a letter to House Speaker John Boehner, Attorney 
General Eric Holder made it crystal clear that while the executive branch 
would continue to enforce the law, it believed DOMA was unconstitu¬ 
tional on equal protection grounds and would no longer defend it from 
future court challenges. 22 Holder also invited any member of Congress 
who wished to defend the law to participate in the Windsor lawsuit, 23 
prompting the House Bipartisan Legal Advisory Group (BLAG) to hire 
counsel to defend the law in court. The district court struck down Section 
3 and ordered the Treasury to refund Windsor’s tax. Both BLAG and the 
DOJ appealed the decision, DOJ to ask the Court of Appeals to adopt a 
heightened scrutiny standard for sexual orientation and BLAG to defend 
Section 3’s constitutionality (Funk 2014). The appeals court affirmed, and 
the government again appealed to the Supreme Court, where the justices 
had to decide whether the Supreme Court has jurisdiction to hear the case 
since the Obama administration already agreed with the lower court that 
DOMA is unconstitutional. The justices agreed that they did have juris¬ 
diction, agreed with the lower courts, and struck down Section 3 as a 
violation of the 5 th Amendment’s right to equal protection of the law. 

The Windsor decision has many important implications for separation 
of powers. The Obama Administration’s decision to enforce but not 
defend DOMA in court was met with derision by those who argued that 
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the President ought not pick and choose which federal law to enforce and 
which to ignore because doing so sets a dangerous precedent for future 
presidents. 24 However, this choice is not unprecedented in the Obama 
Administration (Pepper 2013). After all, the President invoked his non¬ 
enforcement power regarding his refusal to deport individuals who are 
living in the United States illegally but are the parents of American-born 
children under Deferred Action for Parents of Americans (DAPA). His 
administration also engaged in lax enforcement of federal marijuana laws 
and lax prosecution of non-violent drug offenders (Tribe and Matz 2014). 
Much of this was in line with the administration’s view that for many years 
our justice system had unfairly targeted individuals who are poor and non¬ 
white, making them a disproportionate segment of the incarcerated. 

The Windsor saga also exposed the administration’s departure from 
executive branch tradition. In previous administrations, it was traditional 
for the president to ask Congress to fix the part of a law that the adminis¬ 
tration deems unconstitutional even while refusing to enforce it because of 
questionable constitutionality. Faced with a more tolerant public, the 
inability or unwillingness of Congress to alter Section 3, and a growing 
number of state laws legalizing same-sex marriage, the Administration 
decided to seek a judicial solution by refusing to defend the law in court 
rather than invite Congress to remedy the law (Funk 2014). 

The decision also has implications for Court procedure. While the 
Court did declare Section 3 of DOMA unconstitutional, the Court’s abil¬ 
ity to exercise jurisdiction was called into question by the apparently non- 
adversarial nature of the appeal to the Supreme Court. As Scott (2014) 
argues, Windsor , as well as the Court’s decision in Hollingsworth v. Perry , 
reshaped the Court’s precedents on standing to appeal. According to 
Article III of the U.S. Constitution, federal courts have jurisdiction over 
“cases or controversies.” In Windsor , despite agreeing with the lower 
court decision, the federal government nonetheless did not refund 
Windsor’s tax payment and appealed to the Supreme Court instead. 
Previously, the Court had consistently noted that there is “no case or con¬ 
troversy within the meaning of Art. Ill of the Constitution” when “both 
litigants desire precisely the same result.” 25 However, in Windsor the 
Court allowed the case to proceed because BLAG’s participation as an 
amicus ensured an adversarial case, and the government was injured by the 
lower court ruling for the Treasury to pay Windsor. Scott (2014) finds 
that the Supreme Court made a sharp break with its prior precedent on 
Article III standing and “represented a crucial test of the power to enforce 
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laws while refusing to defend them from constitutional challenge” (p. 81). 
Moreover, the Court’s standing decision largely ignored BLAG’s right to 
defend the law in court, an action typically exercised by the executive 
branch (Funk 2014). Thus, Windsor failed to establish precedent on the 
right of Congress to defend its enacted laws in federal court. 

Windsor was a landmark case that brought an important victory for 
LGBT advocates from both legal and institutional perspectives. The events 
leading up to the decision and the decision itself demonstrate important 
lessons concerning the fluidity of separation of powers, and signal interest¬ 
ing developments for the Court’s treatment of litigant standing and its 
approach to equal protection cases. For presidential power, the case was 
important in preserving executive authority to simultaneously enforce but 
not defend a congressional statute. The Court also considered executive 
power, as well as federal authority, in its immigration decisions. In the next 
section, we present a broad overview of the Court’s recent immigration 
rulings, focusing principally on federal preemption and the Court’s treat¬ 
ment of Arizona’s controversial immigration law, SB 1070, in Arizona v. 
United States. 26 


Immigration Exceptionalism and Federal Preemption 

During the Obama presidency, the Supreme Court made immigration an 
important part of its docket (Johnson 2015). 27 This was partly in reaction 
to an increase in petitions filed to challenge the Administration’s aggres¬ 
sive effort to deport illegal immigrants, especially those who committed 
crimes. Annually, the U.S. government removes approximately 400,000 
immigrants, many of whom are permanent residents convicted of minor 
criminal offenses (Johnson 2015). Indeed, Ingrid V. Eagly (2013) writes 
that “the deportation of ‘criminal aliens’ is now the driving force in 
American immigration enforcement” and that “federal immigration 
enforcement has become a criminal removal system” (p. 1128). Consistent 
with the theme of reduced deference to executive authority expressed ear¬ 
lier, justices often rejected seemingly overzealous immigrant-removal poli¬ 
cies and aggressive legal stances of the executive branch, especially efforts 
to deport long-term lawful permanent residents for minor criminal 
offenses. 28 Even though this is a center-right Court, its immigration juris¬ 
prudence, according to Johnson (2015), has “lacked ideological heavy- 
handedness” (p. 116), “followed generally applicable legal principles” 
(p. 62), and has “declined to stretch its ordinary rules to review immigra- 
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tion cases with decidedly political overtones” (p. 63). For example, the 
Court declined to review politically charged state and local immigration 
measures in favor of resolving conflicts among circuits. 29 

Perhaps most strikingly, the Court surprised legal commentators by 
moving away from its plenary power/immigration exceptionalism doctrine 
(Johnson 2015). For over a century, federal courts used this doctrine to 
insulate congressional and executive immigration decisions from judicial 
review, effectively allowing U.S. immigration laws to discriminate against 
non-citizens in ways that citizens cannot be discriminated against (Johnson 
2015; Motomura 1999). 30 In this way, U.S. immigration law has departed 
from other areas of mainstream constitutional law. The Court has noted 
that immigration decisions “are frequently of a character more appropriate 
to either the Legislature or the Executive than to the Judiciary.” 31 However, 
in its recent immigration decisions, the Court has consistently considered 
executive branch immigration decisions in a manner comparable to its 
review of the rulings of other administrative agencies, suggesting that the 
Court has put immigration law well within the jurisprudential mainstream 
(Johnson 2015, pp. 114-115). This is nothing but good news for those 
wishing to challenge seemingly unfair U.S. immigration policies. 

In addition, during the Obama Era, the Court issued two important 
rulings concerning federal preemption of state and local immigration reg¬ 
ulation, with implications for the ability of the executive to guide the 
nation’s immigration policy. In Chamber of Commerce v. Whiting (2011) 
and Arizona v. United States (2012), the Court came to opposite conclu¬ 
sions on whether state and local government action was preempted by 
federal law. 

In 1986, Congress enacted The Immigration Reform and Control Act 
(IRCA). The law provided for civil penalties on employers who hired 
undocumented workers and preempted state and local governments from 
imposing civil and criminal penalties on employers. Moreover, in 1996, 
Congress authorized E- Verify , an Internet-based system allowing employ¬ 
ers to verify whether their employees were legally authorized to work in 
the United States. The Whiting case concerned a challenge to an Arizona 
law imposing state penalties on employers hiring unauthorized immigrant 
workers and mandating that employers use E-Verify to ensure their 
employees met eligible requirements. The Court upheld the law against a 
preemption challenge, ruling that the E-Verify provision furthered federal 
goals and that the IRCA preserved state authority to enact licensing laws 
on employers (Guttentag 2013; Johnson 2015). 
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The Court’s second and more important preemption decision came in 
Arizona v. United States (2012) where provisions of Arizona’s “Support 
Our Law Enforcement and Safe Neighborhoods Act,” or SB 1070, were 
challenged. Called the “nation’s toughest bill on illegal immigration,” 32 
the law was part of a trend in mostly conservative states to toughen restric¬ 
tions on unauthorized immigration. The challenged provisions: 

• Made violating the federal alien registration law a state crime (Section 3) 

• Made it a state crime for an undocumented person to look for, or be 
employed in, unauthorized work (Section 5c) 

• Authorized police officers to make warrantless arrest of individuals 
they suspect of committing a removable offense (Section 6) 

• Required police to detain and determine the immigration status of any 
person the officer had reason to believe was not legally present in the 
United States (Section 2b, the law’s most controversial provision). 

The Supreme Court struck down three of the four provisions. Section 3 
was invalidated because Congress’s registration scheme was complete, 
thus preventing states from legislating in the area even if the state legisla¬ 
tion had the same purpose. 33 Section 5c was struck down because it con¬ 
flicted with Congress’s decisions in IRCA to levy penalties on employers 
not employees. Finally, Section 6 was struck down because it allowed 
Arizona its own immigration authority by granting local police greater 
power than trained federal immigration officers are granted under federal 
law (Guttentag 2013). While the bill’s most notorious provision, Section 
2b, was upheld, the Court’s opinion expressly noted that it did not “fore¬ 
close other preemption and constitutional challenges to the law as inter¬ 
preted and applied after it goes into effect.” 

This decision enacted a framework of two principles (Guttentag 2013, 
p. 13). The first is that state police require federal permission to enforce 
federal immigration law. Second, states cannot penalize immigration viola¬ 
tions by creating their own crimes. At its heart, the Court’s majority opin¬ 
ion raises foreign policy concerns as an essential reason for federal 
preemption in this area. The Court stressed the danger inherent in state 
encroachment into federal authority in a realm where foreign nations hold 
the federal government responsible for the treatment of its citizens. 
Relatedly, Guttentag (2013) argues that “the foreign affairs basis for fed¬ 
eral immigration power is the federal government’s interest in using immi¬ 
gration policy as an affirmative tool of foreign relations” (p. 17). 
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This case also considered an aspect of presidential power employed 
more explicitly by President Obama than under previous administrations: 
“the power not to enforce laws to their fullest extent” (Tribe and Matz 
2014, p. 210). Judge Brett Kavanaugh of the D.C Circuit writes, “One of 
the great unilateral powers a President possesses under the Constitution... 
is the power to protect individual liberty by essentially under-enforcing 
federal statutes regulating private behavior.” 34 In particular, and as we 
noted earlier, President Obama had used his non-enforcement powers to 
limit enforcement of anti-drug laws in states that legalized marijuana and 
to avoid deporting undocumented persons who entered the country 
before they were 16 years of age. The president’s ability to use such pow¬ 
ers has been derided by critics 35 and presents a potential separation of 
powers concern. Critics worry that unrestricted executive discretion to 
enforce or not enforce laws provides the president with a second veto, 
granting legislative authority to the executive by avoiding calling upon 
Congress to alter the law (Price 2014, p. 674). Ultimately, the Court’s 
decision “sharply constrained permissible sub-federal authority, articu¬ 
lated a strong foundation for federal primacy in immigration enforcement, 
and rejected broad theories of state power” (Guttentag 2013, p. 3). It also 
endorsed “the role of Executive discretion in setting enforcement priori¬ 
ties” (ibid, p. 15). While the Court has declined to review lower court 
decisions implementing its preemption opinion in Arizona , 36 the justices 
returned to the question of presidential power in United States v. Texas 
(2016), where an equally divided Court affirmed the Fifth Circuit’s 
injunction blocking the President’s DAPA. 

While we have focused on healthcare, same-sex marriage, and immigra¬ 
tion, there are several other important decisions rendered by the Supreme 
Court during the Obama Era that illustrate the relationship between the 
44th president and the highest court. For example, the Court expanded 
the meaning of money as a form of political speech under the First 
Amendment by ruling in MeCuteheon v. Federal Eleetion Commission 
(2014) that aggregate limits on individual campaign contributions are 
unconstitutional. Meanwhile, the Court struck down the constitutionality 
of extra taxpayer-funded support for political candidates who have been 
outspent by privately funded opponents or by independent political groups 
(.Arizona Free Enterprise Club’s Freedom Club FAC v Bennett (2011)). 
However, in the biggest campaign spending case during the Obama Era, 
the Supreme Court ruled in Citizens United v. EEC (2010) that there 
must be no limits on independent corporate or organizational spending 
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on political campaigns, essentially opening the floodgates of money into 
American elections. The Court thus extended its long-standing practice of 
considering corporations as citizens under the equal protection clause, a 
practice that originated in the Waite Court through an 1886 railroad tax 
case called Santa Clara County v. Southern Pacific Railroad. The Citizens 
United decision created public conflict between the Court and the 
President when Justice Samuel Alito mouthed “not true” at the State of 
the Union address in response to President Obama’s denouncement of 
the decision as a reversal of “a century of law that I believe will open the 
floodgates for special interests, including foreign corporations, to spend 
without limit in our elections.” 37 

In the areas of race and economic inequality, the Supreme Court was 
relatively subdued. Historically, some Supreme Court decisions have con¬ 
tributed to the gap between the haves and the have-nots ( San Antonio v. 
Rodriguez (1973)). As a candidate, Barack Obama campaigned to reduce 
the widening income and wage inequality in the United States. Before he 
took office, the Court’s decision in Ledbetter v. Goodyear Tire and Rubber 
Co (2007) seemingly ignored, exacerbated, or at the very least failed to 
address the wage gap between men and women. The Court ruled that the 
statute of limitation had expired on Lilly Ledbetter’s ability to file a sex 
discrimination lawsuit after she learned that, for years, her employer 
(Goodyear Tire) had excessively underpaid her relative to male employees 
with similar jobs and experience level. Obama spearheaded the Lilly 
Ledbetter Pair Pay Act (2009) to counteract the effects of the Court’s 
decision. The act was the first bill Obama signed into law as president. 

In race relations, the Court was not overly active but did release one 
decision severely limiting the intended beneficial effect of Section 5 of the 
Voting Rights Act (VRA) of 1965 in Shelby County v. Holder (2013). 
Section 5 of the Act requires certain states (primarily Southern States) and 
their local governments to obtain federal preclearance before implement¬ 
ing any changes to their voting rights laws or procedures. The justices 
struck down the formula used to determine which states are covered by 
preclearance, meaning that states no longer must seek preclearance from 
the Justice Department for voting rights legislation. As a result, numerous 
states have enacted vote-curbing legislation that, for instance, limit how 
many days of pre-election voting people are allowed before the actual date 
of the general election. Many other states have enacted voter identification 
laws and other restrictive requirements to make it harder for citizens to 
cast their ballots. 
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Conclusion 

The Obama Administration found mixed support in the Supreme Court. 
At the aggregate level, the President’s success rate followed contemporary 
trends wherein the Court is exercising less deference to the executive 
branch. Moreover, while the Court struck down the Defense of Marriage 
Act in Windsor , constitutionalized marriage equality in Oberpfefell , and 
saved the President’s signature legislative achievement, the Affordable 
Care Act, in National Federation of Independent Business v. Sebelius , the 
Court looked less favorably on the administration’s positions on campaign 
finance and it backpedaled on voting rights. Preclearance, an important 
dimension of the VEA, was left without an enforcement mechanism when 
the Court struck down its coverage formula in Shelby County , effectively 
disabling the VEA. Moreover, Justice Kennedy’s majority opinion in 
Citizens United granted outside groups greater latitude to spend money 
independently of political candidates. 

Ultimately, the legacy of the Obama presidency in the U.S. Supreme 
Court will continue to be shaped by the justices he appointed, Sonia 
Sotomayor and Elena Kagan, as well as by the administration’s failure to 
seat Chief Judge Merrick Garland. Obama’s selections of the first Latino 
justice and the first female SG were important milestones for descriptive 
representation. However, the results of our empirical analysis suggest that 
while the Obama Justices are having a substantive impact on law and spe¬ 
cific aspects of public policy, they have not pushed the Court significantly 
to the left relative to their predecessors, as some observers had anticipated. 
We have shown that Justices Sotomayor and Kagan’s voting patterns are 
comparable to their predecessors, Justices Souter and Stevens, and for 
some specific issue areas even voted more conservatively. Moreover, like 
Sotomayor and Kagan, Merrick Garland was a moderate pick by a presi¬ 
dent committed to seeing his nominees confirmed. That Garland, a well- 
respected centrist and former Oklahoma City Bombing prosecutor, did 
not even receive a confirmation hearing provides perhaps the best signal 
that American politics has reached an unprecedented level of partisan 
polarization. The consequences of Garland’s failed nomination will, in due 
course, be best assessed in the jurisprudence of Justice Neil Gorsuch, who 
was confirmed in Garland’s stead. 

During his presidential campaign, Donald Trump promised to nomi¬ 
nate a Supreme Court justice “very much in the mold of Justice Scalia.” 38 
Justice Scalia’s conservative voting record and originalist philosophy are 
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well documented (Biskupic 2009), and Justice Gorsuch’s early voting 
record suggests he will be a reliable conservative voice on the Court. 
Conservative obstructionism in the Senate is already paying dividend. At 
the end of his first abbreviated term on the Court, Gorsuch had voted 
with fellow conservatives Clarence Thomas, Samuel Alito, and John 
Roberts, in 100, 94, and 88 percent of cases, respectively. 39 

Beyond the U.S. Supreme Court, Obama’s legacy in the federal district 
and appellate courts is also mixed. Facing an ideologically opposed Senate, 
Obama struggled to see his nominees confirmed to the lower federal bench. 
However, as with the Supreme Court, Obama’s legacy will be written by 
the judges he appointed. Obama’s appointments greatly reshaped the 
demographic composition of the lower federal courts, significantly improv¬ 
ing descriptive representation in the federal judiciary through his appoint¬ 
ment of more women and minority federal judges than any other president 
in American history. Taken together with his appointment of Kagan and 
Sotomayor to the U.S. Supreme Court, this could well be Obama’s most 
important judicial legacy given the lifetime tenures of federal judges. 


Notes 

1. Bureau of Labor Statistics, U.S. Department of Labor, The Economics Daily, 
Unemployment in December 2008 on the Internet at https://www.bls. 
gov/opub/ted/2009/jan/wk2/art02.htm (visited May 21, 2018). 

2. Barack Obama: “Keynote Address at the 2004 Democratic National 
Convention,” July 27, 2004. Gerhard Peters and John T. Woolley, The 
American Presidency Project, http://www.washingtonpost.com/wp-dyn/ 
articles/A1975 l-2004Jul27.html 

3. Justice Thurgood Marshall’s dissent in Rodriquez echoes Obama’s senti¬ 
ments about the harshness of the Court’s decision: 

The majority’s holding can only be seen as a retreat from our historic 
commitment to equality of educational opportunity. In my judgment, 
the right of every American to an equal start in life, so far as the provi¬ 
sion of a state service as important as education is concerned, is far too 
vital to permit state discrimination of this sort. ( San Antonio School 
District v. Rodriguez 1973) 

4. Republicans controlled the House of Representatives for the final six years 
of Obama’s presidency and gained majority control of the Senate following 
the 2014 midterm elections. 

5. Information obtained from http://www.uscourts.gov/judges-judgeships/ 
judicial - vacancies/archive - judicial - vacancies 
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6. The blue slip process is an institutional norm used by the Senate Judiciary 
Committee to solicit the preferences of a senator when a lower court fed¬ 
eral judge is nominated in that senator’s home state. Traditionally, if a 
home state senator did not return her blue slip signaling her support of the 
nominee, the nominee was not considered and the nomination was essen¬ 
tially dead. See Slotnick et al. (2017) and Binder and Maltzman (2009). 

7. Numbers derived from Slotnick et al. (2017). 

8. President Barack Obama’s State of the Union Address, January 28, 2014. 
Online by White House Office of the Press Secretary. https://obam- 
awhitehouse.archives.gov/the-press-office/2014/01/28/president- 
barack-obamas-state-union-address 

9. https: / /opinionator. blogs. nytimes .com/2012/12/26/the -n-r- a- at- the - 
bench/ 

10. The Biden Rule is strikingly like the Thurmond Rule, named after former 
Senate Judiciary Committee Chair Strom Thurmond. Although not a for¬ 
mal rule of the Senate, it is often invoked by senators who wish to deny 
presidential appointments to federal courts in the months preceding a 
presidential election (Binder 2012). 

11. Note that when Senator Joe Biden made his speech, there was no vacancy 
on the Court and no nominee was under consideration by the Senate. 

12. For an extended discussion of the history of the nuclear option, see Smith 
(2014). 

13. Souter was appointed by George Bush to fill the vacancy created by the 
retirement of Justice William Brennan. 

14. Based on a two-sample test of proportions conducted using Stata 13. The 
p-value is 0.015. 

15. Spaeth identified 14 total issue areas but only 11 had sufficient cases to 
permit analysis. 

16. See “A Conversation with U.S. Supreme Court Justice Elena Kagan” 
Harvard Law School, September 16, 2016. https://www.youtube.com/ 
watch? v=zxITcqE 0 orM 

17. As the newest member of the Court, Justice Kagan heads the Cafeteria 
Committee. At a speech at Harvard Law School, she spoke about being 
thanked profusely by law clerks for introducing a yogurt machine to the 
Court. She apparently also improved the quality of the coffee (ibid). 

18. The percentages pertaining to opinion writing are based on 12 issue areas 
of the Court’s docket. 

19. For example, Ponnuru (2012) wrote that Roberts “acted less like a judge 
than like a politician, and a slippery one.” 

20. Baehr v. Lewin 852 P.2d 44 (Haw. 1993), Baehr v. Miike 910 P.2d 112 
(Haw. 1996). 
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21. Pub. L. No. 104-199, 110 Stat. 2419 (1996) (codified at 1 U.S.C. § 7 
(2006); 28 U.S.C. § 1738C (2006)). 

22. See Letter from Eric H. Holder, Jr., Attorney General of the United States, 
to Hon. John H. Boehner, Speaker of the United States House of 
Representatives (Feb. 23, 2011) available at http://www.justice.gov/opa/ 
pr/2 011 /F e br uar y/ll-ag-223. html 

23. See Attorney General Letter: “I have informed Members of Congress of 
this decision, so Members who wish to defend the statute may pursue that 
option.” https: //www. justice.gov/opa/pr/statement-attorney-general - 
litigation-involving-defense-marriage-act 

24. Moreover, the administration’s argument that there was no reasonable 
defense of DOMA’s constitutionality was met with skepticism given that 
the federal government had recently been defending the law in federal 
court (Tipler 2013). 

25. Moore v. Charlotte-Mecklenburg Bd. ofEduc ., 402 U.S. 47, 48 (1971) (per 
curiam); see also Muskmtv. United States , 219 U.S. 346, 361 (1911). 

26. Arizona v. United States , 567 U.S. 387 (2012). 

27. In its 2009-2013 terms, the Supreme Court issued thirteen decisions on 
the merits concerning various aspects of immigration law (Johnson 2015). 
The Roberts Court considered issues of federal versus state authority, exec¬ 
utive power, and the extension of civil rights to non-resident aliens. See 
Padilla v. Kentucky , 559 U.S. 356 (2010). 

28. See Moncrieffe v. Holder (2013), Vartelas v. Holder (2012), Carachuri- 
Rosendo v. Holder (2010), Mellouli v. Lynch (2015). 

29. See Martinez v. Regents of the University of California (2010). See also 
Rosenbloom (2013) 

30. See Chae Chan Ping v. United States (The Chinese Exclusion Case), 
130 U.S. 581 (1889). 

31. Mathews v. Diazct al., 426 U.S. 67, 81 (1976). 

32. Randal C. Archibald, Arizona Enacts Stringent Law on Immigration, New 
York Times (April 24, 2010), http://www.nytimes.com/2010/04/24/ 
us /politics / 24immig. html ?_r=0 

33. The Court had previously addressed this issue in Hines v. Davidowitz 
312 U.S. 52 (1941). 

34. In re Aiken County , 725 F.3d 255, 264 (D.C. Cir. 2013). 

35. Kris W. Kobach, “The ‘DREAM’ Order Isn’t Legal,” New York Post , June 
22,2012. 

36. See Lozano v. City of Hazleton^ 724 F.3d 297, 300 (3d Cir. 2013), Villas at 
Parkside Partners v. City of Parmers Branch, 726 F.3d 524 (5th Cir. 2013) 
(en banc), Valle del Sol , Inc. v. Whiting 134 S. Ct. 1876 (2014), and Keller 
v. City ofLremont. 
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37. President Barack Obama, State of the Union Address (January 27, 2010) 
(transcript available at http://millercenter.org/president/speeches/ 
detail/5706). 

38. Transcript of the Second Debate, New Tork Times (October 10, 2016). 

39. Source: SCOTUSblog Stat Pack: http://www.scotusblog.com/wp-con- 
tent/uploads /2017/06/SB_agreement-tables_20170628 .pdf 
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